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Preservation. 

action:  Information  Only:  Publication  of 
Progress  Report  on  Agency 
Implementing  Procedures  Under  the 
National  Historic  Preservation  Act  and 
36  CFR  Part  800. 


SUMMARY:  In  response  to  President 
Carter’s  memorandum  of  July  12, 1978, 
titled  “Environmental  Quality  and 
Water  Resources  Management,”  the 
Advisory  Council  on  Historic 
Preservation  (Council)  issued 
regulations  implementing  the  procedural 
provisions  of  the  National  Historic 
Preservation  Act  (Act)  (16  U.S.C.  Sec. 
470  et  seq.).  The  regulations,  “Protection 
of  Historic  and  Cultural  Properties”  (36 
CFR  Part  800),  were  published  in  the 
Federal  Register  January  30, 1979,  (44  FR 
6068)  and  became  effective  March  1, 
1979. 

The  President’s  memorandum  requires 
each  agency  of  the  Federal  government 
with  consultative  responsibilities  under 
Section  106  of  the  Act  to  develop  and 
publish  procedures  implementing  the 
Council’s  regulations  within  three 
months  of  the  March  1, 1979,  effective 
date.  Section  800.10  of  the  regulations 
addresses  this  Presidential  directive  and 
requires  affected  agencies  to  develop 
such  procedures  in  consultation  with  the 
Council.  Additionally,  prior  to  agency 
adoption  of  final  procedures,  the 
procedures  must  be  reviewed  for 
consistency  with  the  Act  and  the 
regulations,  and  approved  by  the 
Chairman  of  the  Council.  The  purpose  of 
this  progress  report  is  to  provide 
information  to  interested  persons 
concerning  the  present  status  of 
agencies  in  complying  with  this 
Presidential  directive.  The  progress 
report  also  attempts  to  establish 
generally  when  publication  of  proposed 
rules  can  be  expected  for  public  review 
and  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  H.  Smith,  Chief,  Division  of 
Federal  Program  Review  at  202-254- 
3886;  Al  Clark,  Senior  Water  Resources 
Specialist  at  202-254-3886. 


Progress  Report  on  Agency 
Implementing  Procedures  Under  the 
National  Historic  Preservation  Act  and 
36  CFR  Part  800. 

At  the  direction  of  President  Carter  ^ 
(memorandum  titled  “Environmental 
Quality  and  Water  Resources 
Management”  on  July  12, 1978),  the 
Council  promulgated  regulations 
implementing  Section  106  of  the 
National  Historic  Preservation  Act  (16 
U.S.C.  Sec.  470  et  seq.).  These 
regulations  were  published  in  the 
Federal  Register  on  January  30, 1979, 
and  subsequently,  in  Volume  36  of  the 
Code  of  Federal  Regulations,  Part  800. 
The  regulations  codified  at  36  CFR  Part 
800  became  effective  March  1, 1979. 

The  President  directed  Federal 
agencies  with  consultative 
responsibilities  under  the  Act  to  publish 
procedures  implementing  the  Council’s 
regulations.  Section  800.10  of  the 
regulations  address  the  requirements  of 
the  Presidential  directive.  Each  agency 
must  develop  procedures  to  implement 
the  regulations  in  consultation  with  the 
Council’s  staff  and  publish  the  proposed 
procedures  In  the  Federal  Register  for 
public  review  and  comment.  The 
Council  will  review  the  public  record 
and  the  revised  procedures  to  insure 
that  the  procedures  are  consistent  with 
the  Act  and  the  regulations.  Once  the 
agency  and  the  Council  staff  agree  on 
the  final  draft  of  the  procedures,  the 
procedures  will  be  referred  to  the 
Chairman  for  approval.  The  Chairman 
will  have  60  days  in  which  to  approve  or 
disapprove  the  procedures.  Once 
approved  by  the  Chairman,  the  agency 
must  then  formally  adopt  and  publish 
the  final  procedures  in  the  Federal 
Register. 

The  Council  has  prepared  guidance  to 
assist  agencies  in  meeting  their 
responsibilities  under  the  Presidential 
directive  and  the  Council’s  regulations. 
The  Guidelines  for  Implementing  36 
CFR  Part  800,  “Protection  of  Historic 
and  Cultural  Properties  "  provide 
general  guidance  for  agencies  in 
developing  such  procedures.  Agencies 
must  provide,  in  their  procedures  more 
detailed  and  specific  direction  to  its 
personnel  in  implementing  the 
provisions  of  the  Act  and  the 
regulations.  Agency  procedures  should 
be  tailored  to  its  individual  authorities 
and  decisionmaking  processes. 

The  Council  has  written  affected 
agencies  twice  in  the  past  year.  The  first 
letter,  dated  June  7, 1979,  informed 
agencies  of  their  responsibility  to 
develop  procedures  and  asked  each 
agency  to  name  a  lead  individual 
responsible  for  the  development  of  the 
required  procedures.  The  Council  at  that 


time  also  provided  the  agencies  with 
copies  of  its  Guidelines.  Another  formal 
request  was  sent  to  the  agencies  on 
December  10, 1979,  to  ascertain  the 
agencies’  progress  in  meeting  the 
President’s  directive.  This  progress 
report  is  based  upon  responses  from  the 
agencies,  both  formal  and  informal,  and 
on  information  made  available  to  the 
Council  staff  through  its  consultation 
role.  The  Council  intends  to  publish 
similar  reports  quarterly  until  all 
affected  agencies  have  adopted  final 
procedures. 

No  agency  met  the  Presidentially 
established  deadline  and  now,  one  year 
after  the  Council’s  regulations  became 
effective,  only  one  agency  has  final  rules 
which  have  been  approved  by  the 
Chairman,  adopted  by  the  agency  and 
published  in  the  Federal  Register.  The 
Council  wishes  to  emphasize  that  its 
regulations  are  in  effect  and  bind  all 
agencies  of  the  Federal  government 
whether  or  not  an  agency  has  addressed 
the  requirements  of  the  Resident’s 
Memorandum  and  Section  800.10  of  the 
Council’s  regulations. 

The  Council  encourages  the 
concerned  public  to  review  and 
comment  on  agency  procedures  as  they 
are  published  in  the  Federal  Register. 
'The  public  plays  a  significant  role  in 
ensuring  that  the  reforms  required  by 
President  Carter  are  implemented  fully. 
’The  agencies  preparing  implementing 
procedures  are  listed  under  the 
following  categories: 

Category  Number  1:  Final  Procedures 
Approved,  Adopted  and  Published 

This  category  includes  agencies 
whose  final  procedures  have  been 
approved  by  the  Chairman  of  the 
Advisory  Council  on  Historic 
Preservation,  adopted  by  the  agency  and 
published  in  the  Federal  Register. 

Department  of  Agriculture,  44  FR  66179 
(November  19, 1979),  CFR  Part  3100. 

Category  Number  2\  Proposed 
Procedures  Published 

This  cateogry  includes  agencies 
whose  proposed  procedures  have  beeh 
published  in  the  Rderal  Register. 
Publication  of  final  procedures  is 
anticipated  during  the  summer  of  1980. 

Agriculture  subagencies:  Forest  Service,  44 
FR  54268  (September  18, 1979). 

Defense  subagencies:  Army  Corps  of 
Engineers  Regulatory  Program,  45  FR  22112 
(April  3, 1980). 

Department  of  the  Interior,  44  FR  45417 
(August  2, 1979). 

Interior  subagencies:  Fish  and  Wildlife 
Service,  44  FR  61231  (October  24, 1979). 
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Category  Number  3:  Consultation  in 
Progress 

This  category  includes  agencies  which 
are  making  good  progress  in  developing 
proposed  procedures  and  who  are 
actively  involved  in  consultation  with 
the  Council.  Publication  of  proposed 
procedures  is  anticipated  during  the 
spring  of  1980. 

Agriculture  subagencies:  Rural 
Electrificiation  Administration,  Soil 
Conservation  Service. 

Department  of  Housing  and  Urban 
Development. 

Interior  subagencies:  Bureau  of  Indian 
Affairs,  Water  and  Power  Research  Service 
(WAPRS), '  Heritage  Conservation  and 
Recreation  Service.* 

International  Boundary  and  Water 
Commission. 

Department  of  Justice. 

Department  of  the  Treasury.* 

Water  Resources  Council. 

Category  Number  4:  Limited  Progress 

This  category  includes  those  agencies 
that  are  making  limited  progress  in 
developing  implementing  procedures 
and  who  have  consulted  the  Council. 
Procedures  are  generally  in  the  early 
developmental  stages.  I^biication  of 
proposed  procedures  is  expected  to  be 
delayed  beyond  the  summer  of  1980. 

Agriculture  subagencies:  Farmers  Home 
Administration. 

Department  of  Conunerce. 

Defense  subagencies:  Army  Corps  of 
Engineers  Civil  Works  Program,  Air  Force. 

Department  of  Energy. 

Environmental  Protection  Agency  (EPA). 

Federal  Emergency  Management  Agency 
(FEMA)  subagencies:  Federal  Insurance 
Administration. 

Federal  Energy  Regulatory  Commission. 

General  Services  Administration. 

Interior  subagencies:  Geological  Survey. 
National  Park  Service,  Bureau  of  Land 
Management. 

Transportation  subagencies:  Federal 
Aviation  Administration. 

Tennessee  Valley  Authority. 

Category  Number  5:  No  Demonstrable 
Progress 

This  category  includes  those  agencies 
that  have  not  indicated  any  progress  in 
developing  the  required  procedures. 


'  Both  the  WAPRS  (43  FR  46538:  October  10, 1978) 
and  the  Treasury  Department  (Directives  Manual, 
Chapter  TD  75)  issued  procedures  to  implement  the 
Council's  1974  "Procedures"  just  prior  to  the 
Council's  issuance  of  its  new  regulations  last 
March.  Both  sets  of  procedures  meet  many  of  the 
requirements  established  by  the  President's 
memorandum.  Both  sets  of  procedures,  however, 
require  updating  to  fully  meet  the  requirements 
established  by  the  Presidential  Memorandum  and  to 
reflect  the  changes  adopted  by  the  Council  in  its 
new  regulations. 

*  HCRS  issued  internal  guidance  implementing  the 
Council's  regulations  for  the  Land  and  Water 
Conservation  Fund  on  February  16, 1960. 


Agriculture  subagencies:  Agricultural 
Stabilization  and  Conservation  Service, 
Animal  and  Plant  Health  Inspection  Service, 
Science  and  Education  Administration. 

Commerce  subagencie  s:  Economic 
Development  Administration,  Maritime 
Administration,  National  Oceanic  and 
Atmospheric  Administration. 

Department  of  Defense. 

Defense  subagencies:  Army  (Military 
Construction),  Navy,  Defense  Logistics 
Agency. 

Department  of  Education.* 

EPA  subagencies:  Office  of  Drinking 
Water,  Office  of  Enforcement,  Office  of 
Environmental  Review,  Office  of  Solid  Waste 
Management,  Office  of  Water  Planning  and 
Standards,  Office  of  Water  Programs 
Operations. 

Federal  Emergency  Management  Agency 
(FEMA). 

FEMA  subagencies:  Office  of  Disaster 
Response  and  Recovery,  Office  of  Plans  and 
Preparedness. 

Department  of  Health  and  Human 
Services.  ♦ 

Interior  subagencies;  Bureau  of  Mines. 
Office  of  Surface  Mining. 

Nuclear  Regulatory  Commission. 

Small  Business  Administration. 

Department  of  Transportation. 

Transportation  subagencies:  Federal 
Highway  Administration,  Saint  Lawrence 
Seaway  Development  Corporation,  U.S. 

Coast  Guard,  Federal  Railroad 
Administration,  Urban  Mass  Transit 
Administration. 

Veterans  Administration. 

Category  Number  6:  Other  Regulations 
Contain  Adequate  Procedures 

This  category  includes  those  agencies 
that  have  incorporated  the  necessary 
procedures  within  other  regulations. 
Agencies  in  this  category  generally  have 
very  limited  involvement  in  activities 
which  have  the  potential  to  affect 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historic  Places. 
The  following  prodedures  have  been 
determined  by  the  Chairman  to 
adequately  meet  the  requirements  set 
forth  by  Section  800.10  of  the  Council’s 
regulations. 

National  Aeronautics  and  Space 
Administration,  44  FR  44485  (July  30, 1979),  14 
CFR  Part  1216. 

Category  Number  7:  No  Responsibility 

The  Chairman  has  reviewed  the 
authorities  and  information  supplied  by 
the  following  agencies  and  concurs  that 
the  listed  agencies  have  no  consultative 


*The  Department  of  Education  has  only  just  come 
into  existence.  The  Council  had  some  contact  with 
the  old  Department  of  Health,  Education,  and 
Welfare  prior  to  the  reorganization,  but  no  progress 
was  made  toward  implementing  these  requirements, 
*The  Department  of  Health  and  Human  Services 
has  only  just  come  into  existence.  The  Council  had 
some  contact  with  the  old  Department  of  Health, 
Education,  and  Welfare  prior  to  the  reorganization, 
but  no  progress  was  made  toward  implementing 
these  requirements. 


responsibilities  under  the  Act  within  the 
contextual  meaning  of  the  President’s 
memorandum.  Therefore,  Agencies  in 
this  category  have  no  responsibility  to 
issue  procedures  as  required  by  Section 
800.10  of  the  Council’s  regulations. 

Export-Import  Bank  of  the  United  States. 
Interior  subagencies:  Office  of  Water 
Research  and  Technology. 

Marine  Mammal  Commission. 

Dated:  May  8, 1980. 

John  M.  Fowler, 

Acting  Executive  Director. 
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